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MATTER OF: Emory A. McKinley - Report of Survey

DIGES™: Report of Survey, reviewed on eppeal by proper military
authority, found Air Force supply employecs jointly and
severally liable for disappearance of two cases of sun-
glasses. Sunglasses had been delivered teo base, but were
misrouted and never properly protessed or accounted for,
Business Agent of labor union, representing one of the
empiovees, requests GAO review the decision of the Ailr
Force assessing liabllity. GAO has no authei ity to
veview determinatic ns resulting from Repozt of Survey
since such determinatiuns are final under 10 U.S.C.

§ 9835,

This decision 1s in respoise to a request irom Mr. Curtis €.
DeWitt, Business Agent, Local 987, Americar. Federation of Covern-
ment Employees (AFL-CIO0), for reviev of the decisiar of June 22,
1978, issued by the Commander, Air Force Accounting and Finance
Center, Department of the Alr Force, cossessing pecuniary liability
against Mr. Emory A. McKinley.

According to the file, an investigation by MaterieL Receiving
Branch jrersonnel, Robins Air Force Base (AFB), Georgia, revealed
that on August 26, 1977, Government property consisting of two
cases ccntaining a total of 298 prirs of sunglasses was shipped
from tlie Defense Depot, Mechanicsburg, Pennsylvanja, via Georgla
Highway Express, to Robins AFB. On August 30, 1977, a warchouse-
man in the Decentralized Receiving Section received the two cases
and signed a bill of lading therefor. The sunglasses were mis-
routed, never processeu or posted to accountable records, and
sutsequently disappeared. An official investlgation by the Base
Securiry Division led to the issuance on November 1, 1977, of
Report of Survey No. 78-521 which held Richard L. Dubose, Lmory A.
McKinley, and Gerald Burleson, all surply employees at Robins AFB,
pecunfarily liahle in the amount of $1,940.84 for the missing
property. The Report of Survey was approved by an authoriz.d
official oan Febhruary 15, 1978.

Cn February 21, 1978, Mr. McKinley filr. an appeal to the
Report of Survey. Upon review of all the racts, circumstances
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and lavs pertaining tc the case, che Commander, Air Force Accounting
and Finance Center, representing tha Secretary of the Air Force,

in part grantod tha appesl holdiug thit ..r., McKinley was not liable
for 100 pairs of sunglasses in the axount of $802, but danied 1t o
the cxtent of holding hiw jointly and severally liable along with
Mr. Burleson for 134 pairas of runglasses in the amount of §$1,074.08.

Tha actions of the Air Force in thi: case were taken pursuant
to 10 U.S.C. §% 9832 and 9835, set forth below:

"§ 9832. Property -accourtability: vegulations

“The Secratary of the Air Force may pre-
scribe regulations for che accounting for Aix
Force pronerty aad the fixing of responsihilicy
for tha® property.”

"§ v835. PRep.rts of survey

"{a) Under such regulations 2s tha Secre-
tary of tha Air Force may prescribe, any offic:r
of the Air Force designated by him may act upon
reporcs of surveys and vouchers pertaining to the
loss, spoilage, unserviceability, unsuitability,
or destruction of or damage to property of the
United States under the contrel cof the Department
of the Alr Force.

"(b) Action taken under aubsection (a) is
flnal; except rhat action holding a person pecu-
niarily liable ror loss, spoilage, destruction,
or damage 18 not final until) approved by the
Secretary or an officer of the Air Force desig-
nited by him."

The Repert of Survey, including the required legs) review and
written legal opinion, wis conducted pursuant to Air Force regula-
tious them in effect, specifically Air Force Pegulation (AFR) 177-111,
January 21, 1977 (eince superseded by AFR 177-111, April 26, 1978).
The doeterniomtion of 1iability was not based ou gross negligence,
but on "deliberate unauthorized use,” defined as "willful or inten-
tional use without right, permit, or authority.” 1Id., para. 1-5j.

If a finding {s based on deliberate unauthorized use, proor of
negligcnce 1a not required. 1Id., para. 1-4a(2). According to
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documents in the file, the besis for the finding of deliberate un-
authorized use was that Mr. McKinley, by virtue of his position,
knew or should have knowr that prnper distribution procedures were
not bring nsed.

Undcs 10 U,S.C. & 9835(k), the determinatlon of the Air Forca
is "finul." 1t hus been held that this language does not bav
judictal review, at least where the administrarive Findings arve
supported by n+ cvidence or no substant al evidence. Abel v, Unitad

States, 423 F.2d 339 (Ct. Cl. 1970)., However, we do not believe

the finality language of section 9635(b) permits us to look hehind
the administrative findings, and therefore must conclude tirac the
determination of the Air Force 1is not subject to review by our
Office. B-154960, August 27, 1964,

Accordingly, we have no alternative but to accept tie final
adninistrarive determination of the Lepartment of the Air Force.
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. Comptroller General
S of the United Statcs





